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STATEMENT OF QUESTIONS PRESENTED 


The principal question presented is: Has the Government of the 
United States any valid defense, in law or morals, against the instant 
payment to this plaintiff and others similarly situate of the balances 
due them on awards of the MIXED CLAIMS COMMISSION, United States 
and Germany? 


A corollary question is: Was it within the power of the Govern- 
ment of the United States or any department or agency thereof to enter 
into the so-called LONDON AGREEMENT of February 27, 1953 or in 
any other manner or form to alter, modify or derogate from, the 
vested right of the plaintiff and others similarly situate to receive in 

full and without delay the balances due them on said awards? 


A third question is this: Has not this plaintiff and others 
similarly situate the present right, without action or consent of the 
Government of the United States to proceed to levy in rem against 
monies and properties now held by the defendant as the result of 
seizure, war measures and acts of the Congress, formerly the 
property of the German Government, its citizens and nationals? 


Fourth, can any policy or treaty made or adopted by the Govern- 
ment of the United States as to such seized enemy property alter, 
impede or modify the right of this plaintiff and others similarly situate 
to receive on demand the full amounts awarded to them by the Mixed 
Claims Commission, United States and Germany, pursuant to treaty 
and agreement between the United States of America and Germany? 


Fifth, does the payment of these awards in any way involve the 
confiscation of private property of enemy nationals? 


Sixth, is not the balance of more than half a billion dollars - | 
proceeds of seized enemy property, now in possession of the Secretary 
of the Treasury, a trust fund held for the benefit of this plaintiff and 
others similarly situated, as expressly found by President Truman in 





Statement of Questions Presented 
Statement of the Case 
Argument 


Conclusion 


Citations 


Bank of the United States v. Planters Bank of Georgia, 
9 Wheaton 904, 6 L. Ed. 244 


Lord Truro in De Bode v. The Queen, 3 Clarke's 
House of the Lords, 464 (1751) 


Merchant's of England v. Earl of Flanders 
(1 Vol. Roticli Parliamentorium, 18th Ed. , 
page 62) 


Munich Reinsurance Co. v. First Reinsurance 
Company of Hartford (CCA 2nd Circuit 
April 6, 1925) 


Williams v. Heard, 140 U.S. 528 





(ii) 


his veto message of S. 334 on August 10, 1946 (Cong. Record Appendix 
p. A, 5251), and followed by President Eisenhower in his veto message 
of H.R. 951 on September 3, 1954. President Franklin Roosevelt on 
approving Private Law 509 (54 Stat. 1341) correctly applied the prin- 
ciple of international law as to which his successors were misled by 
the Attorney Generals who wrote their veto messages. 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14,075 


HAROLD G. ARON, | 
Appellant, 


GEORGE M. HUMPHREY, 
SECRETARY OF THE TREASURY, 


Appellee | 


A-PPEAL FROM THE UNITED STATES DISTRICT court 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 
No issue of resultant facts is involved on this appeal. 


The plaintiff and others similarly situate are holders of awards 
of the Mixed Claims Commission, United States and Germany, said 
awards having been certified for payment to the Secretary of the 
Treasury, the defendant and appellee herein pursuant to Section 2(a) of 
the Settlement of War Claims Act of 1928 (45 Stat. 254). 
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| It is a rather difficult task to collate and corelate the intricate 
historical and diplomatic events which should be comprehended to 


reach a conclusion as to the merits of the complaint now before the 
Court on this appeal. We shall make an effort to do so, to the best of 
counsel's ability and within his factual knowledge. 


After the Berlin Treaty in 1921, the United States released a 
large part of the collateral given to it by Germany for the payment of 
the awards of the Mixed Claims Commission, United States and 
Germany (Agreement of August 10, 1922 42 Stat. 2200; War Claims 
Act, Sec. 4 (45 Stat. 254)). 


In 1930, the United States accepted Gold Reichmark Bonds as a 
guaranty of full payment to it by Germany of the total sum of the 
Award; 


By the London Agreement, February 27, 1953, the United States 
returned for cancellation the unpaid Gold Reichmark Bonds, and 
‘accepted, in lieu thereof, bonds of the Federal Republic of Germany, 
dated January 1, 1953, maturing serially on April 1st of each year 
from April 1, 1953 to April 1, 1978 inclusive, for the total amount of 
$97,500,000. 


This exchange represents a forgiveness to Germany of about 
$45 ,000 ,000 from a debt settlement agreement made on June 23, 1930; 


. Reverting now to antecedent and intermediate events, after 
failure to secure inclusion of Mixed Claims in the Young Plan at the 
sacrifice of army costs, telegrams were exchanged between Secretary 
Stimson and Paris Conference dated May 18th, May 21st, 1929, prior 
to the Debt Settlement Agreement of 1930. 


Although denounced in the House, the Debt Settlement Agreement 
was pressured through the Senate without a word of discussion. 
Apparently everyone was told, "on the side," that the thing should be 
allowed to run as long as it might, with all interested parties being 
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assured that the Government had the obligation to pay the Mixed Claims 
awards when and if the collections ceased. When the moratorium ran 
its length, there were new faces in the Government, and nothing was 


done except through the Harrison Resolution. 


When the Treasury says that the United States has no liability 
for the awards, it means only that the Government has not authorized 
payment out of general funds, which has nothing to do with the issue 
now here, viz. , their payment out of trust funds now held by the 
Treasury. ; 


A fairly explicit and complete record of what occurred in the 
pertinent diplomatic negotiation concerning the awards which are the 
subject of this appeal is found in the Library of the United States 
Senate and in the Congressional Library in the volume entitled "Foreign 
Relations of the United States" from February 1923 up to the date of the 
Paris Agreement of January 14, 1925. In this connection, it is to be 
noted that there is nothing in Section 2, Par. (h) of the Settlement of 
War Claims Act of 1928 which relieved Germany of its treaty obligation 
to pay the United States the total sum of the awards of the Mixed Claims 
Commission, United States and Germany, for account of this plaintiff 
and other award holders similarly situated. | 


It is appellant's contention that by the Treaty of Berlin, the 
Agreement of August 10, 1922, a year later, holders of such awards 
under the Settlement of War Claims Act became constitutionally vested 
witha derivative chose in action of which they could not be divested by any 


executive agreement or subsequent action of the Congress. 


It will tend to clarify the diplomatic negotiations and procedures 
to observe that our treaty with Germany is silent in regard to the Army 
Cost of Occupation, particularly specified in the Settlement of War 
Claims Act. The reason, therefor, is that Germany had already paid 
our costs to the Allies in accordance with the provision of the Armistice 
Agreement. i 
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The Memorandum by Secretary of State, Charles Evans Hughes, 
dated February 19, 1923 sets forth the contention of the United States 
that the Allies must pay the said Army Costs out of the moneys which 
they had taken for themselves, on the assumption that the United 
States had 'waived' its right $o recover such costs out of the collections 


made pursuant to the Armistice Agreement. 


When Belgium, on May 13, 1924 paid to the United States the 
sum of $14,725,154 as a 'moral obligation’, Mr. Hughes instructed 
that it be acknowledged as 'a cash reparation by Germany’, and later on, 
the sum was taken into general funds as applying on 'Army Costs'. 


Secretary Hughes also declared, on March 15, 1923, that 
"inasmuch as this Government looks to the Allies for settlement of its 
claim (for Army costs) it would continue to look to them even though 
they should instruct the Reparation Commission to carry out the terms 
of the Agreement in whole or in part"". The "agreement" was to pay 
the army costs out of collections under the Dawes Plan. By these 
declarations, Secretary Hughes pinpointed the right of the award- 
holders to all receipts under the Dawes Plan. Such receipts, including 
the sum of $14,725,154 paid by Belgium, totalled $53 ,928, 880.29 to 
which should be added the three semi-annual payments made by 
Germany under the Debt Settlement Agreement ostensibly as Army 


Costs. 


In the case of Munich Reinsurance Company v. First Reinsurance 
Company of Hartford (CCA 2nd Circuit Apr. 6, 1925) Judge Rogers 
said: "By the treaty it is agreed between the United States and 
Germany that each nation will pay the claim of its own nationals." 


The Supreme Court of the United States has held in two decisions 
(272 U.S. 1,11 - October 11, 1926 and 300 U.S. No. 254, Feb. 1, 
1937) that the seized property was treaty-owned by the United States; 
that ownership of title was absolute. Under the treaty, the property 
was to be used to satisfy American private claims. Judge Parker in 
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Admin. Dec. No. V of the Mixed Claims Commission, United States 
and Germany expressed the view that the private claimant is the real 
owner of the fund. 


As the United States had no claim on its own behalf, the Govern- 
ment decided to release under the Winslow Act as much of the seized 
property as it could, without impairing the security for the American 
private claims. Secretary Hughes, in approving the Winslow Act, 
said, "unless this was the fact, I could not approve this Bill * * * I 
assume that the Committee willbe fully advised econ this fundamental 
point." 


This situation still prevailed when a German lobby campaigned 


for the total release of the remaining seized funds. We find it stated 
in the Report of the Secretary of the Treasury for 1928, pp. 361-2 
that passage of the Settlement of War Claims Act would greatly benefit 
the recovery of Europe as a whole: 

"A very large sum in dollar credits will be available * * *. 

The placing of that amount of liquid capital at the 

disposal of Germany at this particular time will 

prove to be no negligible contribution * * *. 

The release of the funds became a matter of national policy, but 

for this reason President Coolidge on December 6, 1926, demanded 
"practical assurance of the ultimate payment of the American claims." 


On March 26, 1926, the German Ambassador had assured 
Assistant Secretary of State Castle that "if this money now held by the 
Alien Property Custodian were turned over, it would immediately be 
expended in the United States for copper and cotton which would be in 
Germany manufactured for export to Russia and that from those 
Russian imports Germany would receive money to pay the Dawes 
annuities."" Thereafter had followed, on March 29, 1926, the intro- 
duction of the Mills Bill (HR 10820) "a bill to provide for payment of 
the awards of the Mixed Claims Commission; the payment of certain 
claims of German nationals against the United States, and the return 
to German nationals of property held by the Alien Property Custodian.” 
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It is to be noted that the property returned was not recovered by 
the original prewar owners, because Germany had exercised its 
power of eminent domain. The dollars which were released were to be ‘ 
used by Germany in purchasing from the United States, wheat, cotton, 
copper, etc. , which otherwise it could not buy because of lack of 
dollars. See Cable from Embassy in Berlin, Nov. 9, 1922 in "Foreign 
Relations of the United States’, supra. .! 


The Mills Bill was superseded by a compromise bill under which 
the Germans were to recover 50% of the value of their interned vessels, 
and 80% of the other seized property, thus leaving with the United 
States a fund which was sufficient to pay in full about 95% in number of 
American claims, and a token payment which were to be paid over a 
period of time, with interest from January 1928, on the sums still « 
owed, until payment in full had been effected. 


Ink on the bill had scarcely dried when negotiations to revise the 
overall reparations plan got under way. The claims of the United 
States received scant consideration, and the "concessions" proposed A. 
for it were such that the Government could not face the Congress. ? 
Instead, a "Debt-Settlement Agreement" (June 23, 1930) was consum- 
mated with Germany, by which Germany agreed to pay the sums owed 
on the Mixed Claims Awards. In explanation to Congress on March 10, 
1930, Under-Secretary of the Treasury, Mills, said: 
“The amounts received up to the present time have 
been paid, not by virtue of any agreement with Germany + 
looking to liquidation of its treaty obligations, but by 
virtue of an agreement with the creditor powers under 
the terms of which they undertook to assign to the ® 
satisfaction of our claims a portion of the payments 


received through the Agent-General for Reparation 
Payments." 


This, said Mr. Mills, was an "anomalous arrangement" which had 
expired with the death of the Dawes Plan on August 30, 1929. 


Certain members of the Congress charged that the Agreement of 
1930 had been negotiated "secretly" and in "subtle and dubious courses"; 
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and that the Government had "utilized intrigue and indirection". It was 
noted that the signing of the 1930 Agreement was coincident with sanction 
of a loan to Germany of $100,000,000 by American private bankers, 
approved by Secretary Stimson on May 22, 1930. | 


The first three semi-annual payments under the Settlements 
Agreement were made together on March 31, 1931, but none were 
made thereafter although, as was made clear, the United States cur- 
rently released to Germany a far greater sum than was required for 
the instalments due and payable by Germany through the years of 1931 
and 1932. Germany did not choose to pay, and from what had been 
said in discussion on the Agreement in Congress, it is gathered that 
certain people had acquired the impression that the 1930 Agreement 
was intended as a shroud for the skeleton in the closet - the uncollected 
and uncollectible Army Costs which should have been recovered by the 
United States out of the sums taken from Germany by the Allies under 
the Armistice Agreement. 


Thus, while Germany agreed under the Settlement of War Claims 
Act of 1928 to make certain semi-annual payments on both Mixed Claims 
Awards and on the Army Costs, she always had made it clear that the 
latter should be recovered from the Allies. In effect, therefore, the 
position was that all payments received by the United States out of 
Dawes collections and under the Debt-Settlement Agreement should be 
allocated to the Mixed Claims Awards, ere of the face-saying 


reference to Army Costs. 
The preamble to the Debt-Settlement Agreement is unique: 


"Whereas Germany is obligated under the provisions 

of the Armistice Agreement signed November 11, 1918, 

and of the Treaty signed at Berlin August 25, 1921, to 

pay to the United States the awards, and interest there- 

on, entered and to be entered in favor of the United 

States Government and its nationals by the Mixed Claims 
Commission * * * * 

and 

Whereas the United States Government is also entitled 

to be reimbursed for the costs of its Army of Occupation* * *" 


F eee 
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only with tongue in cheek, that the United States was entitled to collect 

its Army costs at the expense of a handful of American Class III = 
Awardholders. It is clear that the Agreement specified no liability on ~: 
Germany for the Army costs, and Secretary Kellogg told Congress that | 
Germany never had receded from the position taken in the Note of 

August 6, 1925, that ALL collection should be applied to Mixed Claims, 

inasmuch as Germany had paid the Army Costs to the Allies. (See his 

answer December 11, 1926 to S.R. 198 of April 5, 1926). 


' ™ 
Germany, and perhaps the United States also, may have been agreeing 


Actually, the $66 millions which was labelled "Army Costs" and 
taken into general funds, through receipts under the Dawes Plan, were 
sufficient to pay the Mixed Claims Awards in full, had the money been 
used for that purpose. The United States was obligated to pay the 
awards with the treaty-owned funds, and, even after those funds had 
been released other funds came into its possession before World War 
II which clearly should have been applied on the awards. This knowledge 
may have kept the Treasury from seeking to apply World War II seized 
property to payment of the awards, as should have been done to rectify, 
as far as American citizens and nationals were concerned, the inju- 
dicious release of other German moneys and property, more than 
adequate to pay in full all awards of the Mixed Claims Commission, 
United States and Germany. 


The United States has sought for years to find a way out of the 
unjust treatment accorded these awardholders. The latest move in 
this direction was the London Agreement of February 27, 1953, 
ratified by the German Bundestag and thereafter approved by the 
United States Senate. This Agreement is in complete violation of the 
moral, legal and constitutional rights of these awardholders. 


The Presidential Message which transmitted the Agreement to 
The Senate made it clear that completion of the Agreement would 


leave the Mixed Claims Awards (Class II) unsatisfied, and it advised 
_ Congress that whether or not legislative action would be necessary 
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in that respect, need not be considered until the London Agreement is 
completed. | 

Ninety-five percent in number of the American awardholders had 
been paid in full and with interest to the date of payment as have all 
other victims of private war losses the world over. ‘The London 
Agreement requires the remaining 5%, on whose behalf this action is 
brought and who already have waited 40 years to wait a further minimum 
of 20 years to know whether our Government will honor its duty and 
sole mn pledge to its own nationals. | 

In the decisions of the Mixed Claims Commission of the United 
States and Germany, its distinguished umpire and outstanding lawyer , 
Judge Edwin B. Parker, in Volume V of the Administrative Decisions of 
the Commission stressed the obligation of the United States to account 
to the American national "who is the real owner" of the Fund. in this 
same volume, he makes this statement - "It is not believed that any 
case can be cited in which an award has been made by an international 
tribunal in favor of the demanding nation * * * in which the nation * * * 
hesitated to account to the national * * * for the full amount of the 
award." i 


The defendant confronts these facts to the extent pleaded with 
what amounts to a quadruple plea in bar as follows: 


1. That the District Court is without power to grant the relief 
requested because the total claim exceeds $87,000. The fact is that 
the total claims of this plaintiff and others similarly situated and on 
whose behalf this action is brought exceed $150 ,000,000 being the 
unpaid balance due on certified awards of the Mixed Claims Commis- 
sion, United States and Germany. Under no construction of the com- 


plaint, can this be treated as an action at law to recover a money 
judgment exceeding the power of the District Court to grant relief? In 
no other tribunal can the issue of law here presented by raised. 
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2. That the District Court is without the constitutional power 
to enact an appropriation statute. No such relief is asked in the com- 
plaint in which the prayer for relief is the following: 

“That the Court enter an order directing the defendant, 

George M. Humphrey, in discharge of his ministerial duties, to 


pay plaintiff and others similarly situate the amounts plus interest 


due them under awards of the Mixed Claims Commission out of 
moneys and assets of Germany and German nationals in his 
possession and under his control." 


3. That the District Court is without jurisdiction over the 
defendant because the United States has not consented to be sued. As 
shown by the above quoted prayer for relief, the action is not against 
the United States but against the Secretary of the Treasury to compel 
the performance of a ministerial act on his part. Moreover, if it 
were otherwise, this aspect of the defendant's plea has no law to 
support it. 

Bank of the United States v. Planters Bank of 
Georgia 9 Wheaton 904, 6 L. Ed. 244. Opinion of 
Chief Justice Marshall 1824; Sen. Doc. 102, 19th 
Cong. ist Sess. Vol. 5, pp. 470, 471. 

4. That the subject matter of the complaint is res judicata. 
This refers to an earlier action before the United States Supreme 
Court at the October Term, 1949. 

Standard Commercial Tobacco Company, et al. 

John W. Snyder, Secretary of the Treasury and 

United States of America. 
As a reading of the petitions before the Supreme Court show that 
action was brought not only against the Secretary of the Treasury but 
the United States of America for the. reason that it was brought under 
the then recently enacted Federal Tort Claims Act. Hence different 
parties were involved. In that action, as here, Judge McGuire in the 
District Court dismissed the complaint on the ground that "any pur- 
ported claim of liability is specifically negative by the provisions of 


t 
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the Settlement of War Claims Act of 1928" and "on the ground that the 
Federal Torts Claims Act does not apply either in terms or construc- 
tion.'' The point as to the Settlement of War Claims Act was not raised 
or argued and is palpably irrelevant. In his opinion, Judge McGuire 
failed to quote in full the statute on which he relied. Had he done so, 
it may well have occasioned the direct opposite of his conclusion. 
Counsel for the defendant appellee had misled the court by quoting only 
the first phrase of the lengthy provisions of Section 2(h) of the 
Settlement of War Claims Act (45 Stat. 254), which reads as follows: 

SEC. 2(h) Nothing in this section shall be construed 

as the assumption of a liability by the United States 

for the payment of the awards of the Mixed Claims 

Commission, nor shall any payment under this section 

be construed as the satisfaction in whole or in part of 

any such awards, or as extinguishing or diminishing 

the liability of Germany for the satisfaction in full of 

such awards, but shall be considered only as an ad- 

vance by the United States until all the payments from 

Germany in satisfaction of the awards have been re- 

ceived, * * * 

As has been noted, there is here no issue of resultant fact, all 
the essential facts being admitted by the answer. The issues of law 
involved are intricate and monumental going back to the decision of 
Lord Truro in De Bode v. The Queen, 3 Clarke's House of the Lords, 
464 (1751), reprint (Vol. 10 at page 176), cited by the Court of Claims 
in the Gray case (21 Ct. Claims, 340; 22 Ct. Claims 724) - a case in- 
volving the British government's duty to compensate its nationals for 
private losses suffered in the French Revolution and to the decision in 
Merchant's of England v. Earl of Flanders (1 Vol. Roticli Parliamen- 
torium, 18th Ed. page 61). ! 


In American law, the issue carries back to the opinion of Chief 
Justice Marshall in the Planters Bank case (1824) previously alluded 
to and inter alia carries through Williams v. Heard, 140 U.S. 528 and 
the corrective legislation of 1896 (3) U.S.C.A. 547 , United States of 
America. : 
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ARGUMENT 


The following points are more of 2 syllabus of the plaintiff's 
position than conventional brief: 


POINT I 


The United States is under an unqualified duty to compensate its 
citizens and nationals for proved private war losses. 


"It is the admitted law that * * * if the subject of a 
country is spoliated by a foreign Government, he is 
entitled to redress through the means of his own 
Government. But if from weakness, timidity, or any 
cause on the part of his own government no redress 

is obtained from the foreign power, then he has a 
claim against his own country."' There are amazing 
similarities and most trenchant dicta in the DeBode 
case, decided by the House of Lords in 1751, reported 
in the Reprint, Vol. 10, at page 176. A reading of 
that report, the language of the Lord Chancellor and 
the arguments of counsel and the Crown's attorney 
general, more than underline our assertions that this, 
too, is an historic case and should not be waived aside 
without opinion on a motion to dismiss. In the DeBode > 
case, there will be found this argument of counsel for 

the appellant: "A subject of the realm may become 
entitled to sue the Crown for compensation on a con- 
vention * * * This is a convention of indemnity (to 
indemnify by the French Government British Nationals 
who have suffered injuries in the French Revolution). 

If the indemnity has been made by the Crown less than 

it ought to be, then the subject has, on petition of right, 

a claim on the Crown to supply the deficiency. The 

case of the Merchants of England v. The Earl of Flanders 
(1 Vol. Rotuli Parliamentorium, 18th Ed., p. 61) is an 
authority on both these points." In the language of the 
Lord Chancellor will be found these words, "The Crown 
can not do acts which are against natural equity without 
the law affording some remedy." And, it will be found 
that in dismissing the appeal upon the ground that the r, 
appellant had not complied with the applicable statute 

in establishing his claim, the Lord Chancellor observed: 





"The only action he could maintain would be action of $ 
tort and tort is not maintainable against the crown." y 
- DeBode v. The Queen 3 Clarke's House of Lords, x 
464 (1751). a8 
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POINT I ! 
Plaintiff and other awardholders have proved their losses. 
Admitted by the Answer. : 
POINT III 


The payment of these losses do not involve confiscation of seized 
enemy property. : 


See Senator Johnston's bill. S. 4205, 84th Cong. 2d Session, 
Introduced July 12, 1956, and the voluminous hearings and Committee 
reports thereon. : 


| 


POINT IV 


Nowhere has it ever been asserted that such recovery of private 
war losses presupposes and is contingent on recovery by the victorious 
nation of payment by the defeated nation. It is fantastic to hold private 
war losses of enemy nationals through seizure of their properties is to 
be compensated by American nationals before the American nationals 
can recover their proved war losses. : 


POINT V 


Nowhere has it ever been held judicially or as a matter of 
national policy that American citizens and nationals are to be mulcted 
in order to maintain an historic policy against confiscation of private 
property in a war measure. | 


POINT VI 


The right to recover of these plaintiffs became vested upon the 
signing of the Treaty of Berlin in April 21, 1921 and could not be 
altered or impaired by the London Agreement of February 27, 1953 
made a generation later after an intervening Second World War. 
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All of the following authorities have been examined by counsel and 
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no other way appears open to bring to this court the various facets of the 
issues of law involved. 
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Report of Secretary of the Treasury (notes exchanged) for 1930, 
page 346 
Report of Secretary of Treasury (accounts) June 30, 1945 
page 150, 722 
Report of Secretary of Treasury (accounts) June 30, 1945 
page 150, 722 
Historical: 
Harrison Resolution: 48 Stat. 1267 
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Scott on Trusts Sec. 170, 23 
Starr v. Chase National Bank, N.Y. Law Journal Sept. 21, 1936 

page 771 - 4 Chicago L. Rev. 346 

First National Bank v. Massey 182 So. 187 + 
Cummings v. Deutsche Bank 300 U. S. 115 a 
White v. Mechanics Securities Corp. 269 U. S. 275 
U. S. ex rel Angarica v. Bayard 127 U. S. 251 
Miller v. Robertson 266 U. S. 243 
Synthetic Patents Co. v. Sutherland 22 Fed. 2d 491 
Sutherland v. Kanawa Valley Bank 48 Fed. 2d 1027 

Jurisdiction: 
Naganab v. Hitchcok 202 U. S. 473 
Federal Tort Claims Act Public Law 601 - Senate Report 1400 
Gibson v. Gillespie 291 Pa. 77 





Neel v. Clark 8S. E. 2d 740 (S. C. 1940) “ 
Sharts v. Douglas 163 N. E. 109 (IND. APP. 1928) A 
Patapsco Guiana Co. v. Bryan 248. E. 364 (N.C. 1896) : 
Byoir v. Taune-Chi Yu 112 Fed. 2d 885 4 
Alling v. United States 114 U. S. 562 


17 | 
Great Western Insurance Co. v. United States 112 U. S. 193 


» Bonner v. United States 9 Wall 156 

| Hughes Federal Practice, Sec. 2730 | 

4 U.S.exrel Girard Trust Co. v. Helvering 301 U. S. 540 
CONCLUSION | 


Counsel apologizes to the Court for his ineptitude in seeking to 

a present logically, chronologically or in good order, the facts which are 
the foundation of this appeal. They constitute an amalgam compounded 
by a dozen Secretaries of State, a score of Congresses, unnumbered 
members of the Senate and the House and their committees, a multitude 
of diplomats, bureaucrats and autocrats and a horde of lawyers and 
lobbyists living, but mostly dead. And yet the facts are in themselves 


simple: | 
The United States, with Allies, already earlier beaten, won the 
¢ First World War. By treaty of peace, Germany agreed to make 
good in full the private war losses of American citizens and 
Ci nationals and to surrender all seized property of the citizens and 
= nationals of the German Government, more than adequate to pay 


the losses of our citizens and nationals. We were cajoled into 
returning upwards of 80% of that seized property, which 
Germany promptly reseized from her own citizens and nationals 
ne and used it to finance armament then under way for a Second 

| World War. Twenty-five years ago, by agreement between the 
a two nations there was set up the Mixed Claims Commission to 
= fix the private war losses of American citizens and nationals, 
the full payment of which was guaranteed by the deposit of a 
half billion dollars of German Government Gold bonds , which 
were promptly defaulted but for which a new basis of payment 


~ came about by the seizure of German property in the Second 
3 World War. Nevertheless, the bonds were returned to Germany 
oy and payment thereof waived. As a result, the indefensible 


breach of its legal and moral obligations by the United States left 
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the plaintiff and others similarly situated unpaid, as they still are, 
and to crown this comedy, rather tragedy, of errors and broken 
faith, came that masterpiece of diplomacy and violation of 
constitutional rights, the so-called London Agreement of 1953, 
under which the plaintiff and others similarly situate will have 
waited, rather their heirs and next of kin, will have waited, sixty 
years to be compensated for losses suffered in the First World 
War and bask in the distinction of being, among all nations, the 
only uncompensated victims of the First World War. 


This Court and this appeal affords their only existent remedy and 
relief and the history of their proved and certified awards again justifies 
the comment of a distingui shed lawyer and jurist: 

"No debtor is more unscrupulous than the Government 
and no creditor more cruel; no plaintiff is more ruthless 
and no debtor more evasive." 

The motion for summary judgment was made on April 24, 1957. 
The plaintiff was unable to be in Washington when the motion came on for 
argument before Judge McGuire who was advised of the plaintiff's 
inability to appear, and of his request to have two weeks within which to 
file briefs. Judge McGuire, upon being advised that the plaintiff had 
been notified by the Clerk's office of the hearing on the motion ruled 
forthwith on the motion in favor of the United States Attorney. There 
had previously been filed by the plaintiff written opposition to the 
motion, including the authorities printed under Citations, in this brief. 


Respectfully submitted, 


HAROLD G. ARON 


37 Wall Street 
New York 5, New York 


Attorney pro se 
and Counsel for plaintiffs 
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JOINT APPENDIX 
[Filed August 9, 1955] 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


Harold G. Aron ) 
8300 Talbot St. 

Kew Gardens 

Long Island, New York 


Plaintiff 


Civil Action No. 3524-55 


vs. 


George M. Humphrey, Secretary 
of the Treasury, 
Treasury Department, Washington, 
D. C. and United States of 
America 

Defendants 


ee CF Cee Nee Cee Ne Cee Nee ee ee Nee ee ee ee ee” 


COMPLAINT 

To enforce payment of funds by the Seerctieyl of the Treasury. 

Plaintiff in the above-entitled case respectfully shows the court: 

1. This action is equitable in nature and arises in connection 
with the settlement of War Claims Act (45 Stat. 254, 1928, as amended) 
and involves over $3, 000. 00. | 

2. Plaintiff is a citizen of the United States and resides at Kew 
Gardens, Long Island, New York. 

3. The defendant, George M. Humphrey, resides in the District 
of Columbia, is Secretary of the Treasury and is sued in his official 
capacity. 

2 4. The plaintiff is an assignee of H. Ralph Burton through 
Katherine M. Drier to funds and awards made by the Mixed Claims 
Commission, United States and Germany to the assignor Katherine M. 
Drier and others similarly situated. 
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5. The United States, defendant, retained monies under the settle- 
ment of War Claims Act of 1928 and under the Debt Funding Agreement 
of 1930, for the satisfaction of Mixed Claims Commission's awards 
which the United States, defendant, had and received but failed to pay to 
plaintiff's assignor, and still refuses to pay to plaintiff and others simi- 
larly situated. 

6. The defendant, United States of America, for or on behalf of 
plaintiff's assignors, and all persons similarly situated, entered into 
an agreement with the government of Germany, by which the latter was 
to pay in full all awards as the same were determined by the Mixed 
Claims Commission, United States and Germany. 

7. By the said agreement between the defendant, United States of 
America and Germany, known as the Debt Funding Agreement, approved 
June 5, 1930, the government of Germany agreed that all awards would 
be paid in full, and to secure the payment thereof deposited with the 
Secretary of the Treasury gold bonds of the German government and 
agreed to discharge said bonds in stipulated semi-annual payments until 


such amount has been received by defendant as would pay all awards of 


the Mixed Claims Commission. 

8. In or about the year 1931, the defendant, United States of 
America wrongfully relieved the German government without the 
acquiescence of the plaintiff's assignor or others similarly situated, of 
its agreement to make payments due on said bonds and only partial 
payments have since been made leaving large unpaid balances due to 
plaintiff, and others similarly situated both as claimants and assignees. 

9. The then Secretary of the Treasury wrongfully applied assets 
delivered to the United States for payment of claims of plaintiff and 
others similarly situated to the payment to others than plaintiff's 
assignors and in fact to the payment of enemy claims. On or about 
J une 27, 1934, the Congress of the United States, by Joint Resolution, 
known as the Harrison Resolution forbade this practice of payment to 
German nationals of assets delivered to the United States Treasury for 
payment to United States nationals-claimants whose claims had been 





3 
adjudicated and determined by the Mixed Claims Commission United 
States and Germany. 

10. As a result of the state of war declared between the United 
States and Germany in December, 1941, the defendants have come into 
the possession of additional assets of thenationals of Germany and of the 
German Government which plaintiff claims as additional assets had and 
received on behalf of plaintiff's assignor and others similarly situated. 
Some of these funds are now in the possession of defendants in the 
District of Columbia and are held in the Treasury in the German Special 
Deposit Account and other accounts. : 

11. Although by the "Treaty of Berlin", the Government of 
Germany relinquished any claim to German property seized by the 


defendant, the United States, for the declared purpose of paying the 


private war losses of American nationals, the United States has care- 
lessly and wrongfully diverted over 80% of the German property thus 
delivered to it, to other uses. 

12. Defendants have received and are receiving at present 
further funds and assets from Germany and although required by the 
Act of February 27, 1896 (31 USCA 547) fail to pay in full the determined 
claims of plaintiff and others similarly situated. 

Wherefore the Plaintiff prays: 

1. That the defendants be required to appear and answer the 
allegation of this complaint. 

4 2. That judgment be entered against the defendant, the United 
States, in favor of plaintiff and other holders of awards similarly situa- 
ted, in such amounts plus interest as are respectively due them under 
awards of the Mixed Claims Commission, United States and Germany, 
as such amounts plus interest appear on the records of the defendant, 
George M. Humphrey, Secretary of the Treasury. 

3. That the court enter an order and judgment directing the 
defendant, George M. Humphrey, in the discharge of his ministerial 
duties, to pay plaintiff and others similarly situated the amounts plus 
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interest due them under the awards of the Mixed Claims Commission 
aforesaid out of monies and assets of Germany and German nationals 
in his possession or under his control. 
4. And for such other relief as the court may deem proper. 


/s/ Harold G. Aron 
Talbot St. 

Kew Gardens, L. I. 

New York 


Harold G. Aron, being first duly sworn, deposes and says that 
he has read the foregoing complaint by him subscribed, that he knows 
the contents thereof, and that the matters and things therein stated he 
verily believes to be true. 

/s/ Harold G. Aron 
[JURAT] 


/s/ Franklin C. Salisbury 
Attorney for Plaintiff 

1624 Eye St., N. W. 
Washington 6, D. C. 


[Filed December 13, 1955] 
ANSWER 
First Defense 
This Court is without jurisdiction to grant the relief requested 
because the total claim exceeds $87, 000 (Title 28 United States Code 
1346(a)(2)) and because this Court is without the constitutional power 


to enact an appropriation statute (Article I Constitution of the United 


States, Section 9, Clause 7). This Court is without jurisdiction over 
the defendant the United States of America because the United States 
has not consented to be sued. 
Second Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
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Third Defense | 
The subject matter of this complaint is res judicata. 
Fourth Defense | 
Answering the numbered paragraphs of the couiptaiiit: the 
defendants allege: : 
1. Defendants are not required to answer the allegations con- 
tained in paragraph 1 of the complaint. ! 
2. Admitted. 
3. Admitted. 
4. Defendants admit that plaintiff is assignee of part interest in 





awards made by the Mixed Claims Commission, United States and 
Germany, to Katharine M. Drier, a national of the United States, said 
awards being certified by the Secretary of State to the Secretary of the 
Treasury pursuant to Section 2(a) of the Settlement of War Claims Act 
of 1928 (45 Stat. 254.) | 

6 5. Denied. Defendants aver that payment on — of awards 
certified pursuant to Section 2(a) of the Settlement of War Claims Act 
have been promptly made in dividends whenever sufficient money has 





been legally available to make it possible of division into reteable 
dividends large enough to warrant a separate distribution to all of the 
humerous awardees situated comparably to plaintiff's assignor. Defen- 
dant further avers that the United States is not now holding any money 
that is legally payable on account of said awards and that is sufficient 

i to divide into reteable dividends. 

6. The allegations of paragraph 6 are conclusions of law which 
require no answer, but defendants admit that there have been entered 
into between Germany and the United States agreements to provide for 
the final discharge of obligations of Germany to the United States in 
respect to the awards of the Mixed Claims SS United States 
and Germany. : 
> 7. The allegations of paragraph 7 are conclusions of law that 
require no answer but defendant does admit the existence of a debt- 
funding agreement between Germany and the United States dated 


| 
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June 23, 1930 which was authorized by the Act of June 5, 1930, 46 Stat. 
200. 

8. Denied. Defendant avers that Germany made semi-annual 
payments on account of principal pursuant to Section 1 (a) of the debt- 
funding agreement until March 31, 1931, whereupon Germany pursuant 
to Section 5 of the debt-funding agreement exercised its option to defer 
semi-annual payments on account of principal and made payment until 
March 31, 1934 of interest; that thereafter Germany was in default | 
despite repeated demands for payment; that on February 27, 1953 the 
obligations of Germany were modified by an agreement signed at London, 
England. 

9. Defendants deny the Secretary of the Treasury wrongfully 
applied assets delivered to the United States. Defendants aver that the 
only assets delivered to the United States for payment of claims of plain- 
tiff's assignor and others similarly situated have been deposited in the 
German Special Deposit Account and payments made therefrom in 
accordance with the Settlement of War Claims Act of 1928 (45 Stat. 254). 

Defendants further aver that the allegations of the second sentence 
are conclusions of law that require no answer but defendants do admit 
that there was approved June 27, 1934 a Joint Resolution (sometimes 
popularly called the Harrison Resolution) 48 Stat.1267. 

10. Denied. Defendants aver that during World War II the United 
States captured and seized property of the German Reich or German 
nationals; that none of said seized property was received or taken by the 
United States on behalf of plaintiff's assignor and others similarly sit- 
uated; that none of said seized property nor the proceeds therefrom 
have been paid into or is held in the German Special Deposit account; 
that some of said property or the proceeds thereof is held in the 
Treasury of the United States in other accounts subject to disposition by 
Congress. 

11. Defendants admit that there was a Treaty of Peace between 
the United States and Germany on August 25, 1921 (42 Stat. 1939) and 
defendant admits that Congress has not appropriated property within 
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the purview of said Treaty which was seized by the United States ex- 
cept that the proceeds of approximately 20% of that property has been 
paid into the German Special Deposit Account pursuant to the Settlement 
of War Claims Act of 1928. The remaining allegations are conclusions 
of law which defendants are not required to answer but insofar as they 
may be considered averments of fact, they are denied. 

12. Defendant admits that there have been and are being received 
payments from Germany but deny the remaining allegations of para- 
graph 12. Defendants further aver that the disposition of these pay- 
ments are made in accordance with the Settlement of War Claims Act 
of 1928. : 

WHEREFORE, having fully answered, defendants demand judg- 
ment together with the costs of this action. | 


/s/ Leo A. Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Kitty Blair Frank 
Assistant United States Attorney 


[Certificate of Service] 


[Filed April 24, 1957] 
MOTION FOR SUMMARY JUDGMENT 
Come now the defendants by their attorney, the United States 
Attorney, and respectfully move the Court to grant summary judgment 
in their favor on the ground that the pleadings herein, the memorandum 
of points and authorities attached hereto, and the affidavit which is 


attached hereto and made a part hereof show that there is no genuine 
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issue of fact involved and that as a matter of law defendants are en- 
titled to judgment. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United States 
Attorney 


/s/ Joseph M. F. Ryan, Jr. 

Assistant United States Attorney 

/s/ Ellen Lee Park 

Assistant United States Attorney 
[Certificate of Service] 





[Filed April 24, 1957] 
AFFIDAVIT 

CITY OF WASHINGTON ) go 
DISTRICT OF COLUMBIA ) 

I, Charles T. Brannan, being first duly sworn, do depose and say: 

| Item First: I am the Chief of the Investments Branch of the Bureau 

of Accounts of the Treasury Department, duly appointed, qualified and 
acting as said officer. 

Item Second: As Chief of the Investments Branch, I am charged 
with the custody of the books and records pertaining to the German. 
Special Deposit Account in the Treasury of the United States, and I am 
charged with the duty of superintending payments chargeable to said 
Account. I have examined the books and records to ascertain the 
interest of the plaintiff Aron in payments made and to be made from 
said Account, and based on that examination I know of my own 
knowledge the interest of the plaintiff Aron in such payments as stated 
in this my affidavit. 
| Item Third: The Settlement of War Claims Act of 1928 established 
in the Treasury of the United States the German Special Deposit Account, 
and directed the Secretary of the Treasury to pay from that Account 
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9 
awards made by the Mixed Claims Commission, United States and 
Germany, in dividends as moneys accrued to that Account. Moneys 
accrue to that Account from periodic payments to which Germany is and 
has been committed. The Commission made one award to Katherine M. 
Drier in 1925 (identified as Docket No. 4712), it made a second award to 
her in 1929 (identified as Docket No. 11485), and Private Law No. 509 
of the 76th Congress, approved July 19, 1940, 54 Stat. 1341 had the 
effect of making a third award to her. The amounts of these three 
awards were respectively $48,000, $250,000, and $160, 000 plus 
interest accrued prior to January 1, 1928 or a total of $661, 755.89 as 
principal amount as of January 1, 1928. In addition simple interest at 
5 percent per annum has been accruing after January 1, 1928 on unpaid 
balances of principal. A total of $611, 399.88 has been paid on account 
of these three awards in dividends as moneys became available, the last 
dividends having been paid in June 1956. The unpaid balance of the 
principal amounts of these three awards is $147, 829.41. The unpaid 
interest which has accrued on these three awards since January 1, 1928 
and computed to January 1, 1957 is $234, 253.06. 

Item Fourth: Before the first payments were made on account of 
the awards designated Dockets Nos. 4712 and 11485, they were combined 
for purposes of payment and single payments are and always have been 
made on account of both awards. That is to say, upon the occasion of 
each dividend distribution a single payment by one check and supported 
by one affidavit is made on account of both awards to each of the persons 
who owns a share of the combined awards. 

Item Fifth: In April 1955 Harold G. Aron acquired by assignment 
an interest of 22.5 per cent in each of said three awards. The unpaid 
balance of the plaintiff Aron's assigned share of the combined awards 
designated Dockets Nos. 4712 and 11485 is in excess of $19, 000 on 
account of principal and in excess of $24, 000 on account of accrued 
interest. The unpaid balance of the plaintiff Aron's assigned share 
of the award made by the Congress is in excess of $13, 000 on account 


of principal and in excess of $27,000 on account of interest. 
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Item Sixth: I am informed and advised that by this litigation the 
plaintiff Aron makes a claim for the immediate payment in full of the 
unpaid balance of his assigned share of each of these three awards. 
The total claim exceeds $84, 000. 
/s/ Charles T. Brannan 
[JURAT ] 


[Filed June 20, 1957] 
ORDER 

This cause having come on for hearing on the motion of defendants 
for summary judgment, and it appearing to the Court that plaintiff was 
notified of the oral hearing on the motion and that he failed to be present 
in Court at the time thereof, and it further appearing to the Court upon 
consideration of defendants’ motion and of the written opposition thereto 
that the pleadings herein and the affidavit filed by defendants show that 
there is no genuine issue of material fact and that defendants are entitled 
to judgment as a matter of law, it is by the Court this 19th day of June, 
1957 

ORDERED that the motion of defendants for summary judgment 
be and it hereby is granted, and it is further 
ORDERED that judgment be entered for defendants with costs of 
this action. 


/s/ Matthew McGuire 
Judge 


[Certificate of Service] 


Aa daA 


16 


17 


11 : 
[Filed July 19, 1957] : 


STATEMENT OF POINTS UPON WHICH APPELLANT 
INTEND LY ON APPE 


1. Under international law, independent of treaty or agreement, 
the United States of America, as the victorious nation in the First and 
Second World Wars, is liable to its citizens and nationals for their 
compensation of private war losses, resulting from enemy action, 
entitled to recover over against defeated nations but liable to its own 
citizens and nationals regardless of any recovery by it from the de- 
feated nations. : 

2. The rights of holders of awards of the Mixed Claims Com- 
mission have been repeatedly affirmed by treaties and agreements, 
under which the award holders acquired vested interests in choses in 
action which constitute property under the Constitution of the United 
States, of which they cannot be divested and such has been the legal 
status of these award holders since the Treaty of Peace made at the 
conclusion of the First World War. — | 

3. No Executive Agreement or negotiated settlement could 
constitutionally deprive them of their property rights. 

4. During and since the termination of the First World War, the 
Government of the United States has been possessed of more than a 
billion dollars in value of seized enemy property, applicable to dis- 
charge and payment of awards of the Mixed Claims Commission of the 

United States and Germany. The Government of the United States 
is still possessed of former enemy property to the value of hundreds of 
millions of dollars, against which no valid claim exists other than that 
of these award holders. 

9. The citizens and nationals of all other victorious nations 
allied with the United States have been paid in full their private war 
losses, but there remains due to these award holders, American citi- 
zens and nationals, a sum in excess of $150 million and payment there- 
of has been refused by the United States of America except upon an un- 
secured annuity basis, dependent solely on the good faith and integrity 
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of the Government of West Germany. 

6. No historical precedent exists for the failure of a victorious 
nation to pay private war losses of its citizens and nationals. 

7. No precedent exists to support any forgiveness of obligation 
or release of security held by the United States of America for the pro- 
tection, benefit and payment of its citizens and nationals and no power 
exists in the Government of the United States by Executive Agreement to 
impede, alter, frustrate or confiscate the constitutionally vested right 
of these holders of awards of the Mixed Claims Commission to recover 
in full their private war losses and to require payment thereof from 


assets and property of former enemy aliens now vested in the Government 


of the United States, subject only to this preemptive vested right of said 


award holders, the use and disposition of all former enemy assets now 
in possession and ownership of the United States of America reside only 
in the Congress of the United States and is not subject to negotiation, 
action or direction by the President of the United States or the Executive 
Branch of the Government. 

8. Subject, again, only to the presently vested preemptive right 
of the holders of awards of the Mixed Claims Commission of the United 
States and Germany, former enemy assets now in the possession and 
ownership of the United States Government constitute a trust fund for 
the benefit and protection of other American citizens and nationals who 
suffered private war losses in the Second World War, in Korea, and 
other parts of the world, as the direct or indirect result of enemy 
action or belligerency by foreign nations. 


/s/ Dean Hill Stanley 
Attorney for Plaintiff = 
910 Shoreham Building 
Washington, D. C. 


[Certificate of Mailing] 
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[Filed July 1, 1957] 
NOTICE OF APPEAL | 
Notice is hereby given this 1st day of July, 1957, that Harold G. 
Aron, Plaintiff, hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this Court entered 
on the 20th day of June, 1957, in favor of the defendant and against 
said plaintiff. : 





/s/ Dean Hill Stanley 
Attorney for Plai ntift 


Mail Copy to: 


United States Attorney 
U. S. Court House 
Washington, D. C. 





























